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Utah statute (including HB 374) and federal law.> However, under federal law, there are some
conflicts as to the appropriate standard and there is no definitive United States Supreme Court
precedent governing removal of library books. Because under federal law, categorical exclusions
alone may not be sufficient, the LEAs can further mitigate risk regarding their removal decision
by engaging in analysis as to any overall value the materials may have that might forestall
removal. Undertaking such an analysis in good faith significantly increases the likelihood of
overcoming a legal challenge to the removal of the book.

Nothing in the legal analysis contained in the May 4 Memo or Official Memo should be
read to undermine the legislative goals or the laws which aim to initiate and bring about the
proactive removal of obscenity from school libraries. The AGO views the Board's responsibility
as creating model policies for LEAs to strictly comply with HB 374.

While the AGO cannot determine on a book-by-book basis which materials should be
removed, the office supports schools and the Board as they execute their duties in evaluating
what materials can be removed under state and federal law. The AGO has, therefore, provided
analysis on the standards found in statute and in case law, but declines to designate which books
are likely to survive legal challenge if removed from public school library shelves.

Analysis

This Official Memo is provided to clarify certain points of law discussed in the May 4 Memo
and to assure appropriate context on certain matters.

1. The purpose of the May 4 Memo and this Official Memo is to provide analysis of
HB 374 with respect to library books only.

Generally, the May 4 Memo was written in response to the requirement in HB 374 that
the Board, in consultation with the AGO, "provide guidance and training to support public
schools in identifying instructional materials that meet the definition of sensitive materials
under" Section 530-10-103. More specifically, the May 4 Memo was for LEAs relating only to
library books. (The first sentence of the Memo states that it "outlines the law as it pertains to
school library books in Utah.") In fact, LEAs throughout Utah had requested information relating
specifically to the handling of school library books pursuant to HB 374. Like the May 4 Memo,
this Official Memo does not address course material. This Official Memo does not contain the
AGO's discussions and analysis to the Board on other issues relating to HB 374. It is limited to
the questions posed relating to the removal of certain books from library shelves due to reports of
pervasively vulgar material, identified as sensitive materials under HB 374. The AGO will

2The First Amendment provides that "Congress shall make no law ... abridging the freedom of speech, or of the
press." It applies to the States by virtue of the Fourteenth Amendment. Git/ow v. New York, 268 U.S. 652, 666
(1925). The Supremacy Clause of the U.S. Constitution directs state courts that they "must not give effect to state
laws that conflict with federal law[]." Armstrong v. Exceptional Child Center, Inc., 575 U.S. 320,324 (2015).

Accordingly, federal court decisions inform the analysis here.
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