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ACTION: Final regulationt)\ g

SUMMARY: The Secre‘E; f“Education (Secretary) amends
regulations for rt W the Individuals with Disabilities
Education ActC V P)f Act). These regulations govern the

Assistanﬁi[.

Disabi 'tiéi,program, including the Preschool Grants for

ates for the Education of Children with

Children with Disabilities program. These amendments (i)
revise the parental consent requirements a public agency
must meet before it may access for the first time a child’s
or parent’s public benefits or insurance (e.g., Medicaid)

to pay for services required under the Act; (ii) ensure
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that parents of children with disabilities are specifically
informed of all of their legal protections when public
agencies seek to access public benefits or insurance (e.g.,
Medicaid) to pay for services required under the Act; and
(1i1ii) address the concerns expressed by State educatiodal
agencies (SEAs) and local educational agencies (L ‘1&% t
requiring parental consent each time access to

benefits or insurance is sought, in addi nito e )
parental consent required by the Famil Edu%;tional Rights
and Privacy Act (FERPA) and sectﬂ\6l7 of the IDEA,

imposes unnecessary costs and eﬁ ’ratlve burdens.

DATES: These regulations ar tive on [INSERT DATE 30

LIC‘E;O& IN THE FEDERAL REGISTER].
o

,NTACT: Mary Louise Dirrigl, U.S.

DAYS AFTER DATE OF P

//
Department of Edub ie)

FOR FURTHER INFOPeA

, 550 12th Street, SW., Potomac

Center Plaza, Gg 5156, Washington, DC 20202-2641.
e

TelephOn (/ ) 245-7324. If you use a

t communications device for the deaf (TDD) or a text

telep e (TTY), you may call the Federal Relay System

(FRS) at 1-800-877-8339.

Individuals with disabilities can obtain a copy of

this document in an alternative format (e.g., braille,



large print, audiotape, or compact disk) upon request to
the contact person listed in the preceding paragraph.
SUPPLEMENTARY INFORMATION:

Background: Section 300.154 of current regulations, which

implements section 612 (a) (12) and section 612 (e) of th&
Act, addresses methods for ensuring services to c '{§§§§>
with disabilities, including the responsibilit Qﬁ-
educational public agencies to provide ai:zo ré&ﬁired

special education or related services at %)e necessary to

ensure the provision of a free aﬁs‘ﬁyriate public education

(FAPE) to children with disgbil"as'\ﬁ the State.
wﬂ!‘p

of the Act, provides at(E;rl B of the Act does not alter
N

requirements impissl n ,étes by Titles XIX and XXI of the
/

Specifically, §300.154 (h), plements section 612 (e)

Social Security Acthror ‘other public benefits or insurance

programs. Acécﬁngly, §300.154 (a) reinforces this
g
impor;énr%i&j, iple and emphasizes each State’s obligation
4
t@ nteragency agreements or other mechanisms for
coor tion between educational and non-educational public
agencies to ensure that all services necessary to provide

FAPE are provided to children with disabilities at no cost

to the parent, including services such as assistive



technology devices or assistive technology services,
related services, supplementary aids and services, and
transition services. To that end, §300.154 (a), consistent
with section 612 (a) (12) (A) (1) of the Act, requires States
to identify the financial responsibility of non- educat«i()nal
public agencies, including the State Medicaid age f§>
other public insurers of children with dlsablllLlQ
providing services required for FAPE, a 1f es)Ehat
the financial responsibility of Medica an%)other public
insurers of children with disabiﬁ&es must precede the

financial responsibility of the (ﬁ)ﬁpon31ble for

developing the child’s IEP. §300.154 (b) (1) (i1),

uca@n}il public agency may not
g

provides that a non-

disqualify a covisg er )ée for reimbursement because that

service 1is providedhin ‘a school context.

On Sept€§ 8, 2011, the Department published a

g
noticxo rc&Sed rulemaking (NPRM) in the Federal
*ster) FR 60310). In the preamble, the Secretary
discu d the changes proposed to the regulations that
govern the use of a child’s or parent’s public benefits or

insurance to provide or pay for services required under

Part B of the IDEA.



Major Changes in the Regulations

The Department has made several significant changes

to the regulations proposed in the NPRM. Specifically:
® WWe have added new §300.154(d) (2) (iv), which

clarifies the parental consent a public agency must obtﬁin
prior to accessing a child’s or parent’s public b !%> r
insurance for the first time. Paragraph (A) Q
§300.154 (d) (2) (iv) describes the specifi 1 n S 57 the
written parental consent that a public gen%) must obtain
under FERPA and IDEA before it mé&(elease for billing
purposes a child’s personal%y ide i'};ible information to a

public benefits or insurance‘h‘p am (e.g., Medicaid).

7
Paragraph (B) of news5300 54&d)(2)(iv) requires that the
N

4

one-time consent es ibed in new $300.154(d) (2) (iv) (A)
/

must specify that arent understands and agrees that

the public ag{‘nay access the child’s or parent’s public

benef)(s x’brance to pay for services under part 300.
e B ca:;e we have added the parental consent

provi n in new $300.154 (d) (2) (iv), we have moved the

provision requiring public agencies to provide written

notification to the child’s parents in proposed

§300.154(d) (2) (iv) to new §300.154(d) (2) (v). This new



paragraph incorporates, with some minor modifications from
the proposed regulations, the specific information that
must be included in this written notification. In addition
final §300.154(d) (2) (v) requires that the public agency
provide this written notification to the child’s parent@

both prior to accessing a child’s or parent’s pub ‘E>

benefits or insurance for the first time, and a vy
thereafter. The Department’s rationale es cﬁghges
is discussed in the Analysis of Commen and/Changes
section of this preamble. A\

Analysis of Comments and Changeg™ y

y

Introduction

In responsg to ‘E: lnv1tatlon in the NPRM, more
than 500 parties Gﬁb 'tte) “comments. An analysis of the
comments and of t'h%l} nges we made to the regulations as a

result follow introduction. The perspectives of

A g
paren}é Al\duals with disabilities, State and local

e ation flClalS, advocacy organizations, and others
were ful in helping us identify and formulate these
changes.

We discuss substantive issues under the sections of

the regulations to which they pertain. The analysis



generally does not address--

(a) Minor changes, including technical changes made
to the language published in the NPRM;

(b) Suggested changes the Secretary is not legally
authorized to make under applicable statutory authority&

and A‘-‘E>

(c) Comments that express concerns of a
nature about the Department or other ma sé; a% not
directly relevant to these regulations incajding requests
for information about the provisﬁ\of special education
and related services and otger e that are within the

purview of State and local d S -makers.
4

)
Methods of ensuring S )§300.154)

itsOr Insurance Programs

Nature of Public eg
(

Comment: One conmenter requested clarification on the

meaning of the. phrase “seeking to bill or otherwise access

ALYy ot
the Medicaid o] other public benefits or insurance programs
y’
i hich hild participates to provide or pay for
servi required under Part B of the Act” in the preamble

of the NPRM.

Discussion: We interpret the comment as a request to

clarify the phrase “other public benefits or insurance



programs.” The names of public benefits or insurance
programs may vary across States. Generally, these programs
are associated with the State agency that is responsible
for the administration of a State’s Medicaid program, which
is a source of funding for medically necessary school- b&sed

services that are covered benefits under Medicald: s

example of a public benefits or insurance progr
Children’s Health Insurance Program he e §!hal
regulations apply to all public benefl‘é an%)lnsurance
programs regardless of whether tb@\are Medicaid programs.

All of these programs gro @\J’fces of funding for

public agencies to pay for s required under part

300, provided certain con 't;Lns are met. Specifically,
N
provided the conisf; S )écribed in new §300.154(d) (2) (iv)
/
and (v) for obtai’nw arental consent and providing
written notifi n to the child’s parents are met, public
.!‘S;Z

agenc;é@ ess benefits from these programs to bill
f servi prov1ded by the LEA that are required under
Part f the Act.

We note that in some States, public benefits or

insurance programs may also be the provider of services

that are required under part 300 and are included in the



individualized education programs (IEPs) of children with
disabilities. In these situations the public agency would
use the public benefits or insurance program to pay for
those services. However, the parental consent required
under FERPA and §300.622 that is described in new «(

§300.154 (d) (2) (iv) (A) and the written notificatio ) %

child’s parents required in new §300.154(d) (2) (v) 1d
apply only i1f the public agency seeks t cess un&g under
the public benefits or insurance prog foa)billing

purposes to pay for services rengiﬁé under part 300.
Changes: None. (by
Parental Consent \

Comment: Many comme (;tp$orted removing the
-

requirement in cf?e §300.154 (d) (2) (iv) (A) that a public

agency obtain paf@ﬂ‘;g,consent each time it seeks access to
public benefl insurance. The commenters stated that
elimi}ﬁt M requirement would reduce paperwork and
A@h process for public agencies to access a

chil or parent’s public benefits or insurance. Other
commenters expressed concern that eliminating the parental

consent requirement would diminish parental rights.

Another commenter requested that the regulations be revised



to require consent to access a child’s or parent’s public
benefits or insurance once every three years.

Discussion: We continue to believe that current

§300.154 (d) (2) (iv) (A) should be removed. As we discussed
in the NPRM, this change will help alleviate the burded on
public agencies to obtain parental consent each ti Ath%
seek to access public benefits or insurance, an

result in a more streamlined process fo cessing a
child’s or parent’s public benefits o 'nsuﬁgnce to pay for
services provided under Part B of‘“e Act. With the

changes we are making in thsse egulations, we do not

:
believe removing this requir n 111 result in diminished

4

protections for parents a‘grciildren. Nor do we believe
e
that requesting asf% ic gdnsent every three years, as
/
suggested by one td‘;s ter, would provide additional
protection fo(;agents. A periodic consent would apply

L g
only );é Is&vices that would be billed to the child’s or
y’

p. nt’s public benefits or insurance at the time that the
paren consent is sought. Therefore, if a service billed
to the child’s or parent’s public benefits or insurance
changes within the three year period, the consent would not

apply to the additional services.
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Changes: None.

Comment: Some commenters requested clarification about the
parental consent requirements in 34 CFR part 99 and
§300.622 and asked how those requirements would apply to
the use of public benefits or insurance to pay for specﬁal
education and related services. Some commenters ‘E>
recommended that the proposed regulations be rev@
require a public agency to obtain an ini on —tiﬁé,
informed consent to access a child’s o par%Jt’s public

benefits or insurance in additiod“a‘the consent already

required under 34 CFR part 99 ;B’K622 to release
personally identifiable 1nfo to a public benefits or
insurance program. ese‘E: enters stated that this one-

time, initial coqsgg wou)d offer more protection for
families than the’ V nt required under 34 CFR part 99 and
§300.622 alon use the one-time consent would ensure

A g
that ﬁetﬁs\n ongoing dialogue between the school

the parents on the use of their public

Discussion: We agree with commenters who suggested that it

would be helpful to clarify the parental consent

requirements in 34 CFR part 99 and §300.622 in the final

11



regulations. We referenced these requirements in the
proposed regulations in §300.154(d) (2) (iv) (A) when we
discussed the elements of written notification to be
provided to parents, but the reference was very brief.
Therefore, we are providing in new §300.154(d)(2)(iv)(ﬁ&
that the parental consent must meet the requireme in 34
CFR 99.30 and §300.622 prior to accessing a chi r
parent’s public benefits or insurance £ hapfirst Lime.
And, to clarify what is required unde hes%)provisions,

and thereby ensure that the publfﬁ‘ﬁgency provides the

parents all relevant informgtio %a’ﬁeed to make an

informed decision, we are pré~‘9 in new

§300.154 (d) (2) (iv) ( tha sulh consent must specify the
e

personally identift@/ e 1,formation that may be disclosed
/
(e.g., records or v mation about the services that may

be provided tccéarticular child), the purpose of the

~
disclpépn‘(?gémq billing for services under part 300), and
t. agen g'which the disclosure may be made (e.g., the
State public benefits or insurance program (e.g.,
Medicaid)). We believe these changes will clarify the

parental consent that must be obtained under 34 CFR 99.30

and §300.622 before a public agency discloses, for billing

12



purposes, the child’s personally identifiable information
to the agency responsible for the administration of the
State’s public benefits or insurance program (e.g.,
Medicaid) prior to accessing a child’s or parent’s public
benefits or insurance for the first time to pay for
services required under part 300.

To ensure that a parent fully understands
purpose of the consent obtained under 3 R ar 99 and
§300.622 is to enable the public agency to %}cess the
child’s or parent’s public benefﬁ\or insurance for the
first time and in the futurs, Y e‘ading new
§300.154 (d) (2) (iv) (B) . This‘!ig’ n provides that the

7
c ‘;;e}its or insurance must state
N

l_].

consent to access pu

that the parent 1?&@ tangé and agrees that the public

agency may acces§ ild’s or parent’s public benefits
or insurance (}y for services under part 300. We note
that )‘é Jl ith the new parental consent requirement in
figal S3 54(d)(2)(iv)(B), a public agency may add the
speci statement included in new $300.154(d) (2) (iv) (B) to
the consent required under 34 CFR 99.30 and §300.622 to

release personally identifiable information to a public

benefits or insurance program (e.g., Medicaid) for billing

13



purposes, or it may choose to obtain this consent statement
separately.

Further, to help ensure that a parent understands his
or her rights when a public agency seeks to use or uses
their or their child’s public benefits or insurance to- ﬁaay
for services under part 300 we are also specifyin t:>
§300.154 (d) (2) (iv) (A) that the public agency muﬁQ
the written notification described in fi

§300.154 (d) (2) (v) (proposed §300.154 (d (2)(%))) before

obtaining parental consent. A\
Changes: We have revised the ons to add a new
§300.154 (d) (2) (iv). 1In fina 154 ) (iv), we have

clarified that parental c‘zgg*t must be obtained before a
B

public agency acisgg a )Kild’s or parent’s public

benefits or insur’aw or the first time.

We have ied that the public agency must provide
wrlttﬁé\nﬁtn tion to the child's parents consistent with
S .154 (d) 2)(v) before parental consent is obtained.

ave added new paragraph (d) (2) (iv) (A) to describe
the parental consent required by 34 CFR 99.30 and §300.622

that a public agency must obtain prior to disclosing for

billing purposes a child’s personally identifiable

14



information to a State’s public benefits or insurance
before accessing a child’s or parent’s public benefits or
insurance for the first time.

We have added new §300.154(d) (2) (iv) (B) to require

that the consent must specify that the parent understadﬁs

and agrees that the public agency may access the i1 or
parent’s public benefits or insurance to pay fo ices
under part 300. 7

Comment: A few commenters asked wheth a %Jblic agency
must obtain a new consent followﬁ\the publication of the
final regulations if the agency \if has a parent’s

consent on file. '\
-

),
Discussion: As desc ed‘EE}&w, under these final
e

regulations, a nif' sent”’is not necessary provided there
is no change in a’n%}é the following: the type (e.g.,
physical ther speech therapy) of services to be
prov15£d Jt Chlld the amount of services to be
P ided %o the child (frequency or duration); or the
amoun at the public agency charges to the public
benefits or insurance program.

Under current regulations, a public agency is required

to obtain parental consent to access a child’s or parent’s

15



public benefits or insurance to bill for specific services.
Current §300.154(d) (2) (iv) (A) provides that consistent with
the definition of “consent” in §300.9(b), the parent
understands and agrees in writing to the carrying out of

the activity for which his or her consent was sought. AThe

consent must describe the activity, the records fe>
S

that were released, and the entity to whom the were
released. Therefore, a public agency t o fille a
parental consent that meets the requi ent%)of current

§300.154(d) (2) (iv) (A) and 34 CFR/99.30 and §300.622 will
not be required to obtain a.new g}!ﬁl consent following

the publication of these finAr lations, as long as the

7
icech&t the public agency will bill

s

type or amount of se

to public insurawfs, thg'amount that the public agency

charges to the pdb enefits or insurance program does

not change. {}v1ously consenting, the parent
OI\Z
under;(p greed that the public agency was accessing
t. child¥s or parent’s public benefits or insurance (e.g.,
Medic to pay for a specified type, amount, and cost of
services under part 300.
However, for children for whom the public agency

already has consent under current §300.154(d) (2) (iv) (A),

16



the first time after the effective date of these
regulations that there is a change in the type or amount of
services to be provided, or the amount charged by the
public agency or cost of services billed to the public
benefits or insurance program, the public agency must «(
provide the parents the written notification desc '{gg

new §300.154(d) (2) (v). The public agency must tain
consent, consistent with new §300.154 ( i gtatlng
that the parent understands and agrees to t%} public
agency’s accessing the child’s oﬂﬁrent’s public benefits

or insurance to pay for serv1c fa&part 300. Once the

public agency obtains this o consent, the public

uir‘E:;L obtain any further parental
N

agency will not be

consent in the f%fﬁ be )fe it accesses the child’s or

parent’s public béﬂ,;} S or insurance, regardless of
whether there C}y change in the type, amount, or cost of
serv15&s Jk&bllled to the public benefits or insurance
P ram .g., Medicaid). However, the public agency will
annua thereafter be required to provide parents with the

written notification described in final $§300.154 (d) (2) (v),

to help ensure that parents understand their rights when a

17



public agency uses their or their child’s public benefits
or insurance to pay for services under part 300.

Of course, with respect to children with disabilities
who receive special education and related services that

were not previously billed to the child’s or parent’s«

public benefits or insurance program (e , Medic

public agency must provide the child’s parents itten
notification described in new §300.154( IKYZ%taln
parental consent in accordance with fi )

§300.154 (d) (2) (iv) (A) and (B) prﬂ\to accessing the
child’s or parent’s public 2ene ‘atfinsurance (e.qg.,
Medicaid) for the first timeAN‘ for services under part
a
7
300. This parental nse‘E: st meet the requirements in
g
34 CFR 99.30 andég, 62 )that apply prior to the release
of the child’s peTS‘;S;ly identifiable information to the
public benefi oy insurance program (e.g., Medicaid) for
N

billipé‘p‘[;o . The consent must also include a

ementy s ec1fy1ng that the parent understands and agrees
that public agency may access the child’s or parent’s
public benefits or insurance to pay for services under part
300.

Changes: None.
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Comment: Some commenters asked for clarification regarding
the Department’s position in the March 8, 2007, letter to
Mr. John Hill, particularly in situations when parental
consent is given directly to another agency, such as the
State Medicaid agency. «(

A

Discussion: Our position has not changed from wh it S

in the March 8, 2007, letter to Mr. John Hill.

http://www2.ed.gov/policy/speced/guid/i t:>s/§507—

1/hil11030807consent1g2007.pdf The pubgc ag}ncy is not

required to independently obtalrﬂgiﬁ?rate parental consent,

so long as the parental consen v ed to the other

agency meets the requirement CFR 99.30 and §300.622,

and current $300.154 )(2‘:zy)(A) and there is no change in
L

the type, amount‘:s, ost)éf services to be billed to the
public insurance ‘pv m. However, if the type, amount, or
cost of servi s be billed to the public benefits or

R g
insurﬁép rggbam changes, the public agency must provide
5@@ t the written notification described in new
§300 d (v) (proposed §300.154(d) (2) (iv)) and obtain
parental consent on a one-time basis in accordance with new

§300.154(d) (2) (iv) (B) . This consent must specify that the

parent understands and agrees that the public agency may

19



access the child’s or parent’s public benefits or insurance
to pay for services under part 300.

Changes: None.

Comment: One commenter requested the word “informed” be
placed in front of the word “consent” in the final

regulations. s

Discussion: We do not believe this change is n ry for

the reasons explained in response to th mment réﬁérding
the parental consent provisions and th wri%ﬁen
notification requirement. We beﬁ(e that the consent
required by these final regglat' ‘!,rinformed consent.
Parents understand that they e nsenting to enable the
4
. . ) . . .
public agency to accegss t 1r)or thelir child’s public
L

benefits or insuisﬁ (e.@”, Medicaid) to pay for services

4

under part 300. ¢ y

Changes: Non

J\bmmenter questioned the value of the
P osed “;ulatory change if school districts will have to
obtai arental consent to be able to provide the child's
personally identifiable information prior to submitting
that information to Medicaid. Other commenters asked the

Department to eliminate any requirements to obtain parental

20



consent for Medicaid reimbursable services. These
commenters asserted that IDEA contains no requirement to
obtain consent before a public agency seeks reimbursement
for Medicaid-eligible services to Medicaid-eligible
children. The commenters also asserted that other non~(
school Medicaid providers are permitted to seek t:>
reimbursement for Medicaid-eligible services to@
eligible individuals, including school ld en7

without seeking parental consent. )

Discussion: Under these final ré&‘i?tions, educational
agencies covered by 34 CFR gart ;},(public agencies

under the IDEA must continueAN‘ ere to the consent
-

7
99<EE ‘nd §300.622, which we
i

54 )Y(2)(iv)(A). Under FERPA and

requirements in 34 C

describe in new %U
section 617 (c) Of.as;/(ﬂh a public agency may not release
personally ide@j}able information from a child’s
educa}(or@c S to a public benefits or insurance program
without pri r parental consent, except for a few specified
excep ns that do not include the release of education
records for billing purposes. Therefore, final

§300.154(d) (2) (iv) (A) describes the parental consent that

is required under 34 CFR 99.30 and §300.622 before a public

21



agency may release personally identifiable information from
education records for billing purposes to a public benefits
or insurance program prior to accessing a child’s or
parent’s public benefits or insurance for the first time.
Additionally, new $300.154(d) (2) (iv) (B) requires a one4time
consent specifying that the parent understands an gre
that the public agency may access the child’s o nt’s
public benefits or insurance to pay for viees un&g} part
300. We believe that these final regu tio%) continue to
protect a parent’s rights under ﬁﬁA and confidentiality

rights under IDEA, and they add‘a\ﬁcerns from public

agencies about costs and the strative burden

ing‘éér‘ntal consent each time access
i

associated with obtai

to public benefiis.l ura)ée is sought.

/

Changes: None. ° y

Comment : enters recommended that we retain the
currep(‘ u?hrions and require parental consent each time
@g ncy seeks access to Medicaid or other public
bene or insurance programs in order to hold schools
accountable for what they bill to the State Medicaid

program and to facilitate better communication between the

school and parent.
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Discussion: We do not believe that it is necessary to

retain the current parental consent requirement in order to
hold schools accountable for services they bill to public
insurance programs (e.g., Medicaid). We believe the
parental consent required in 34 CFR 99.30 and §300. 622 (now

described in new §300.154(d) (2) (iv) (A)) and in ne

§300.154 (d) (2) (iv) (B) will provide sufflclent c cation
with and protection for parents while m asﬁgr for
public agencies to access those benefi or )nsurance to

pay for services required under ﬁs‘i‘300. The former is

required before disclosing a c (&"ersonally

identifiable information to s public benefits or
insurance program }ald for billing purposes.
The latter requlisg He parent understands and agrees
that a public agéh may access their or their child’s
public benefltCE insurance to pay for services required
g

under&a

In add tlon to the parental protections provided for
in th final regulations, a State’s Medicaid agency or
other public benefits or insurance program is already

responsible for monitoring schools and LEAs to ensure that

children are receiving the services for which the public

23



agency bills the public benefits or insurance program. Of
course, if a public agency that accesses a child’s or

parent’s public benefits or insurance to pay for required
services does not provide those services at no cost to the
parents, an SEA must use its general supervisory authorﬁty

under §300.149 to achieve compliance. This authord ‘§>

requires each SEA to ensure that all educationa rams
for children with disabilities administ ithin the
State meet State education standards a th%)requirements

of the Act and part 300. Pursuaﬁ%\ﬁp §§300.149 (b) and
300.000, an SEA must monitog pu }éncies’
implementation of the Act and\ﬁé B regulations and ensure

n ‘;;nlified noncompliance. Also,

N

timely correction of
parents may use 1?55 d1§pute resolution mechanisms to
/

raise concerns régdiﬁ} g the denial of appropriate services
at no cost to Ge\varents. These mechanisms include

h g
media}(onﬁ > §300.506, due process complaint procedures
u r §§ O.gb7 through 300.516, and State complaint
proce es under §$§300.151 through 300.153. Further, a
parent or an organization or individual other than the

child’s parents, including one from another State, may file

a signed, written complaint alleging a violation of Part B

24



of the Act or the Part B regulations. We believe all of
these protections help to ensure public agency
accountability under the IDEA.

The Secretary also believes that the changes we are

making in these final regulations will improve

A
A,

communication between the school and parents. Re rin
written notification to the child’s parents, co nt
with new §300.154(d) (2) (v), before a pu engy azfains

consent will provide important information Eﬁat school
districts were not required to pfs‘iée parents in the past.
This includes information agout :ak?ental consent

requirements in final §300.1g~‘9 ) (1v) and a parent’s
-

e

7

7
right to withdraw cceent t ‘ny time.

Changes: None. C.,
_— 7
Y
Comment: One conﬁn*e/ asked whether the public agency may
ask a parent rmission to disclose personally
atr \rf‘
1dent;4;_ ormation to the State public benefits or
i rance program if the parent previously declined to
provi consent for such disclosure.

Discussion: As in the past, a public agency may make

reasonable requests to obtain the parental consent required

under new §300.154(d) (2) (1iv) from a parent who previously
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declined to provide consent to disclose personally
identifiable information to the State’s public benefits or
insurance program (e.g., Medicaid) for billing purposes to
pay for services required under part 300. Prior to seeking

to obtain this parental consent, the public agency must(

provide the parents with written notification cons'1§§1
with new §300.154 (d) (2) (iv) . Q
Changes: None. C) Y
Comment: One commenter recommended th th%)regulations
include guidance on whether new ﬁ!iﬁ?tal consent needs to

be obtained prior to discloging@s‘)élly identifiable

information to access a chil parent’s public benefits

4
7
or insurance when co ent‘ZE/thained in one school
N
district, but thi:eg d s)bsequently relocates to another
/
school district Wiﬂsg}the State or to a location outside

of the State.

g
Discu iq‘{.\’KKX‘§300.323(e) through (g), States must
y’
h;@‘i s and procedures in effect to govern IEPs for
stude who transfer from one public agency to another,

and we believe that those policies and procedures could

address the parental consent and written notification

requirements that apply to accessing public benefits or
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insurance for billing purposes for services required under
part 300 for children who relocate to another public agency
or another State. The responsibility for obtaining
parental consent prior to the disclosure of personally

identifiable information for billing purposes and be fofe

accessing a child’s or parent’s public benefits o ‘§>
insurance for the first time rests with the pub 1 ency
responsible for providing a free approp ub 1cy

education (FAPE) to the child, not with. the )ndividual

school. Thus, i1f a child who had“E‘IEP in effect in a

previous public agency transfer }’school in a new

public agency in the same scﬂ!‘b ar, whether or not

within the same Stat thce)i public agency would need to

e

obtain a new parisf@/ con§ént under new

§300.154 (d) (2) (iV)V ) before it can access the child’s

or parent’s p‘EIi benefits or insurance for the first time
a

to pa)(f@(se\lces under part 300. This new parental

c ent 1 to enable the new public agency to release the

chil personally identifiable information for billing

purposes to the public benefits or insurance program (e.g.,

Medicaid) . Consistent with new §300.154(d) (2) (iv) (B), the

consent also must specify that the parent understands and
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agrees that the new public agency may access the child’s or
parent’s public benefits or insurance to pay for services
under part 300. Likewise, in these transfer situations,
the new public agency must provide the child’s parents with
the written notification described in final
§300.154(d) (2) (v) prior to obtaining parental cons ﬂ%;
that agency to access the child’s or parent’s @
benefits or insurance for the first tim ‘;fh r,jghe new
public agency must provide this writte not%ﬁication to the
child’s parents annually thereafﬁgi“ However, if a child
transfers to a different school .!’ﬁwins within the same

public agency, any parental A~‘ that the public agency

has previously obtained t‘;: *eets the requirements in new

§300.154 ( \im
Changes: None. 'Q/

Comment : One nter recommended that electronic

g
31gna)(re£<xtonsent be accepted as wvalid due to the

would continue to apply.

i easin se of virtual meetings.

Discu on: A public agency may accept digital or

electronic signatures in obtaining the parental consent
required under 34 CFR 99.30 and §300.622, as described in

new §300.154(d) (2) (iv) (A), before disclosing, for billing
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purposes, the child’s personally identifiable information
to the agency responsible for the administration of the
State’s public benefits or insurance program (e.g.,
Medicaid) prior to accessing the child’s or parent’s public
benefits or insurance for the first time. Among othep
requirements, under 34 CFR 99.30(a), the parental
that must be obtained before disclosure of pers
identifiable information must be signed e . ‘!%ctlon
99.30(d) provides that this consent ma inc%Jde a record
and signature in electronic form&&t——

(1) Identifies and authe &a particular person
as the source of the electro sent; and

ch ‘;;sln s approval of the

in )Ke electronic consent, i.e.,

(2) Indicates

information contisﬁ@

disclosure of the x/

information t tlrg agency responsible for the

s personally identifiable

admln;étnéo f the State’s public benefits or insurance
2 ram .g., Medicaid) for billing purposes to pay for
servi under part 300. Additionally, the electronic
consent must include a statement that the parent

understands and agrees that the public agency may access
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the child’s or parent’s public benefits or insurance to pay
for services under part 300.
Changes: None.

Parental Notification

Comment: Many commenters supported the requirement im(
proposed §300.154 (d) (2) (iv) that prior to accessi a
child’s or parent’s public benefits or insurance,

public agency must provide written noti tien to ﬁgfents
consistent with current §300.503(c). ver%) commenters

stated that this type of written&&ification would help to

protect children’s and parents yunder IDEA and
FERPA. These commenters agr h the Department’s
analysis in the NP at‘EE/)proposed written notification

requirement wou11:§ 1de)parents with important
information they'ﬁé‘sb,o understand their rights in the
special educa rocess. They also stated that the
propo;é@,‘éﬂ ment would ensure that all parents of

c dren h disabilities receive full disclosure of their
right n the use of their public benefits or insurance for
services under Part B, particularly their rights under

FERPA and the IDEA confidentiality requirements.
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A few commenters recommended that the written
notification in proposed §300.154(d) (2) (iv) be provided at
the child’s initial IEP Team meeting. Another commenter
expressed concern that providing the written notification

at the initial IEP Team meeting would overwhelm parentd&

Some commenters suggested that LEAs be given disc ion“eon
when to provide the notification. One commente d if
the proposed parental written notificati] m be mailed to
the parents. )

Several commenters expressed“ﬁPcern about only
providing parents with a ons—ti ;!’Een notification.
They instead recommended thaN tten notification be

4
7
provided to parents ea §§bsequent annual IEP Team
N
meeting and when cﬁe, is)én amendment to the IEP during
/
the course of the V 1 year that would result in a change

to the type o(;bjnt of services billed to a public

A g

benef;'(s [i\/mrance program. These commenters stated
‘3V'

t requiring more frequent written notifications would

provi parents with greater protections and remind parents

that they can reconsider their consent in light of changed

circumstances a family may experience over time (e.g.,
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change in the child’s disability, change in living
situation, change in guardianship, etc.).

Discussion: The Department appreciates the commenters’

strong support for the written notification provision in
proposed §300.154 (d) (2) (iv) and has retained this prov«i@ion
in new §300.154(d) (2) (v) with a few minor modific ‘E>
We agree with commenters generally that more fr@
notifications to the child’s parents in on to)ghe
initial written notification to the child’s )arents would
be beneficial. Therefore, we aré“m?nding new

§300.154 (d) (2) (v) (proposed §3 @ (iv)) to require
t

that the public agency provi en notification that

meets the requiremen of 30).503(0) to the child’s
N

parents prior to 659 sing”a child’s or parent’s public
benefits or insur’a& or the first time and annually
thereafter. ’;xﬂulement that the notice be written in

.(‘EZ
languﬁég de andable to the general public and in the
native lang age of the parent or other mode of
commu ation used by the parent, unless it is clearly not
feasible to do so, will provide additional protections for

children and parents. This annual written notification

will be especially important for parents in families that
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experience a change in circumstances over time and for
children whose parent, as defined in §300.30, changes often
(e.g., children in the foster care system), children whose
guardianship changes, or children who live with an
individual acting in place of the biological or adopti’v(a
parent. Providing an annual written notification

parents also will serve to remind them of importa
safeguards previously explained. Furthe?,~as.di cussed
earlier, we are specifying in final §3 .lS%)d)(2)(iv) that
this written notification must bé~‘£?vided to the child’s
parents before the public agen ns their consent to

access their or their Chlld' c beneflts Oor insurance

for the first time.

In those infﬁr}

/

S )ére a child has been determined

eligible for Medlc rior to the IEP Team meeting, the

public agency C}j provide the child’s parents with the
writtefl mf tion described in final $§300.154(d) (2) (v)

a he I eam meeting or at some other meeting, so long
as th ild’s parents receive the written notification
before the public agency obtains the requisite parental
consent under final §300.154(d) (2) (iv) to access the parent

or child’s public benefits or insurance for the first time.
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We do not agree with those commenters who recommended
requiring the written notification described in proposed
§300.154(d) (2) (iv) be provided at the child’s initial IEP
Team meeting or at subsequent IEP Team meetings. We
appreciate the importance of parent participation in th&

IEP process, and we recognize that an IEP Team meeting

could provide a public agency with a meaningful 'O
to explain to the parents the component e:>ri€!én
notification and respond to any questions t%; parents may
have. A\

As a practical matter,.how }iigibility for
Medicaid may not necessarily i de with annual IEP Team

a

. . . ) . . . .

meetings. Therefore, req r;*g written notification at an
iz
IEP Team meeting GBL} me)ﬁ that a public agency would have
/

to convene an addﬁﬂ‘;&,l IEP Team meeting for those

children foun t(}ye eligible for Medicaid only after the

mf'w
annuald TE Te/r meeting.
4
We alsd do not agree with the commenters who suggested
that tten notification be provided each time the public
agency amends a child’s IEP in a manner that would result

in a change to the type or amount of services billed to the

public benefits or insurance program. We believe that
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providing parents the annual written notification in
accordance with final §300.154(d) (2) (v) is sufficient
protection in these situations. Of course, nothing in
these regulations would prevent public agencies from

providing parents the written notification described iﬁ(

final §300.154(d) (2) (v) more frequently than annu ,
they deem it appropriate to do so. Further, no in
these regulations would prevent public cies roﬁr

providing the notification described i fin%)

§300.154(d) (2) (v) to all parents &\children with

disabilities, regardless of whe !’E public agency is
seeking to access the Chlld' r rent’s public benefits

or insurance.

There are aCﬁ of “ways 1n which the public agency
may provide the WT notification to parents. The
annual wrltte flcatlon may be mailed to the parents,

prov1gég4‘£' EP Team meeting if it occurs prior to the
figst ti publlc agency accesses a child’s or parent’s
publi enefits or insurance, or provided through other
means determined by the public agency, so long as all of
the written notification requirements in these final

regulations are met, including the regquirement in
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§300.154(d) (2) (v) that the public agency provide written
notification before obtaining parental consent under new
§300.154 (d) (2) (iv) .

We decline to specify in the regulations when
subsequent annual written notifications must be provhkiito
parents because we believe that once the public ao-acy‘§>
provides the child’s parents the written nOtlfl
described in final §300.154 (d ac esé!hg the
child’s or parent’s public benefits on@r}nce for the
first time, public agencies needa\have the flexibility to

determine the timing of subseq %\ﬁal written

notifications.

Finally, for th Cd}en with IEPs for whom
services have prifgg ly )éen billed to Medicaid, when the
final regulations'3,$9 e effective, the written
notification }ement in final §300.154(d) (2) (v)

g
appllﬁ ﬁe\tltten notification, therefore, must be
P ided be ore the public agency may access the child’s or
paren public benefits or insurance after these final
regulations become effective and annually thereafter. As

noted previously, no new parental consent would need to be

obtained if there is no change in the type, amount, or cost
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of services to be billed to public benefits or insurance
(e.g., Medicaid).

However, in the future, if the type, amount, or cost
of services billed to the public benefits or insurance
program changes, the public agency must provide to the- (
parent the written notification described in new ‘E>
§300.154 (d) (2) (v) (proposed §300.154 ( (iv @
obtaining one-time parental consent in ‘;i wggh new
§300.154 (d) (2) (1iv) (B) specifying that e p%)ent
understands and agrees that the ﬁﬁ‘i?c agency may access

the child’s or parent’s publlc % S or insurance to pay

for services under part 300 future.

sedép}il §300.154 (d) (2) (v) to

e

Changes: We have re

specify that the ¢!1, n )6tification must be provided to

¢
the child’s paren’tV'
parent’s publeA

efits or insurance for the first time

or to accessing a child’s or

g
and a}(ua,ry\,vereafter. To conform to the changes in new
S .154 (d) (2) (iv), we have added a reference in new
§300. (d) (2) (v) (A) to the new regulatory provision
regarding parental consent in §300.154(d) (2) (iv) .
We have also revised new $§300.154(d) (2) (v) (C)

(proposed §300.154 (d) (2) (iv) (C)) to clarify that parents
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may withdraw their consent under part 99 and part 300 to
the disclosure of their child’s personally identifiable
information to the agency responsible for the
administration of the public benefits or insurance program
(e.g., Medicaid). The reference to part 300 was «(
inadvertently left out of proposed §300.154(d) (2) (iv)

We also have renumbered paragraphs (B) and (D) _

proposed regulations with no other chan s Y
Comment: One commenter recommended th th%)written
notification provided to parents &karly and prominently

provide information to parents cbt\ﬁe process of

withdrawing consent for disc

identifiable informeéon gc/e}sary to access public

A
‘ 2
lnsurance.

of personally

7

4 )

9 7
Discussion: Prop’oV 300.154 (d) (2) (v) (C) provided that
the written n ation to the child’s parents had to

a[\‘:n

1nclqgé‘ ent that parents have the right under 34
C part 99 to withdraw their consent to the disclosure of
their ild’s personally identifiable information to the
agency responsible for the administration of the State’s
public benefits or insurance program (e.g., Medicaid) at

any time. This provision has been retained in final

38



§300.154(d) (2) (v) (C), but as noted in the response to
comments about the timing of the written notification, this
section has been revised to also include a reference to
withdrawal of consent under part 300. The parents must be
informed of this right in the written notification that( the
public agency must provide them prior to accessin hel or
their child’s public benefits or insurance for @
time and annually thereafter.

FERPA and IDEA do not include spegific )rovisions
regarding the process for withdri"i‘of consent for the

disclosure of a child’s person (&Mtlflable

information; therefore, we a rring to LEAs on
procedures for withd wal‘E: lhls parental consent.
However, once thi:ﬁ@ nt )fthdraws consent under 34 CFR
part 99 and part '381:/ the disclosure of the child’s
personally id tj}able information to the agency
respopé}bﬂgn the administration of the State’s public

b fits ‘or 1nsurance program (e.g., Medicaid), the public
agenc esponsible for providing FAPE to the child with a
disability may no longer bill the public benefits or

insurance program (e.g., Medicaid) to pay for services

under part 300. The public agency must nevertheless
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continue to provide the child with all services required
under part 300 at no cost to the parents.

Changes: None.

Comment: A few commenters asked whether the proposed
written notification takes the place of written parentéﬂ
consent for a child to participate in Medicaid-fu ‘E>
related services at school, particularly in a SQ
the public agency provides the child’s th pd%ﬁlc
benefits program so that the public be fit%)or insurance
program may determine whether thé~~ﬁ}ated services are
medically necessary and covered@‘{:he public benefits
or insurance program.

Discussion: The fin re‘:zglions are clear that the

ar
written notifica‘fsr} equifement in final §300.154(d) (2) (v)
/

is separate and dias;}t from, and does not replace, the

parental cons ’axﬂulements in FERPA and IDEA that are
¥ o

now de§c new §$300.154(d) (2) (iv) (A) . Further, under

4

n §300. ;}(d)(2)(iv)(B), this parental consent must

speci that the parent understands and agrees that the

public agency may access the child’s or parent’s public

benefits or insurance to pay for services under part 300.

The written notification requirements in final
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§300.154(d) (2) (v) (proposed §300.154(d) (2) (1iv)) continue to
underscore the significance of those requirements and now
require that this written notification include an
explanation of the parental consent requirements contained
in new §300.154 (d) (2) (iv) (A) - (B) . A

These requirements continue to apply even in ate
where the public agency provides the IEP to the c
benefits program to verify that the rel rv'ceé’in the
IEP are medically necessary and covere und%) the public
benefits or insurance program. Tﬂ\consent required in
this context must be obtaingd b e‘ﬁe public agency
accesses the child’s or pare!\s, blic benefits or
insurance for the fimst t e/lo)bill for services required

B
under part 300 aqs.@ er )Ke public agency provides the
written notificat’i{s@ scribed in new §300.154(d) (2) (v) .
Further, this nt must specify that the parent
n.t\?

understa agrees that the public agency may access
t parent’ or child’s public benefits or insurance to pay
for s ices under part 300.

We remind public agencies that they may not reduce or
delay providing the services in a child’s IEP solely

because the State’s public benefits or insurance program
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determined that the services required in the child’s IEP
are not medically necessary or not covered under the public
benefits or insurance program. If the services are not
medically necessary under Medicaid, a public agency would
not receive reimbursement for them. But the public ageﬁtcy

is not relieved of its responsibility under Part

ensure that all required services in the IEP are ided
at no cost to the parents, even if that n u;>ngjgert B
funds or sources of support other than the iﬂild’s or
parent’s public benefits or insuﬁ&e in order to ensure
that the child receives all req%d ervices at no cost to
the parents.

Changes: None.

Comment: A few 1Eﬁ te requested model language for the
written notlflcaﬁi requirement.

Discussion: 1ng the publication of these final

i
regul;(}q‘£.~hbe Department intends to issue model language

f the i ten notification requirement described in final
§300. (d) (2) (v) .
Changes: None.

Other Matters
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Comment: A few commenters stated that public agencies
should not be permitted to bill Medicaid for educational
services because this would deplete medical benefits that
should be directed to families. Other commenters,
concerned about the potential for Medicaid fraud, A
recommended that parents who consent to the use o Aggg id
funds to pay for their child’s school-based hea rvices
should be provided a quarterly statemen ose services.
Another commenter asked whether Medica ma%)be billed for
services the child does not receﬁ\

Discussion: These final regul @ymtlnue to permit

public agencies to use Medic

other public benefits or

r p‘;rf&r services required under

s

insurance to provide

t t,dse agencies comply with the
/

consent requiremen i

part 300, providis.g
34 CFR 99.30 and §300.622, now
described in (.3 §300.154(d) (2) (iv) (A), including the
requ;yéme‘!.t parents provide their consent prior to the
r ase o thelr child’s personally identifiable

infor ion to the public benefits or insurance program for
billing purposes before the public agency may access the
parent’s or child’s public benefits or insurance for the

first time. This consent must also specify that the parent
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understands and agrees that the public agency may access
the child’s or parent’s public benefits or insurance to pay
for services under part 300. Public benefits and insurance
are important sources of financial support for services
required under Part B. Section 612 (a) (12) of the Act (
requires the State to identify or have a method o {g?& ng
the financial responsibility of non-educational c
agencies for services required to provi A tg children
with disabilities and that the financi rei;onsibility of
those non-educational public ageﬁgiﬁe, including the State

Medicaid agency and other publ fé‘ers of children with

disabilities, must precede t ncial responsibility of
LEAs or the State ag an51ble for developing the
child’s IEP. Thi:gt ute, “therefore, contemplates that
public agencies re onsible for providing education to
children w1th‘£: 1llt1es under State law, in appropriate
“

crrcuﬁtaés\eccess funds from public benefits and
i rance programs (e.g., Medicaid) as a means of paying
for s ices required under Part B.

We do not believe it 1is necessary to require public

agencies to provide quarterly statements of the dates and

times children with disabilities are provided school-based
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health services. However, under $300.613 each
participating agency must permit parents to inspect and
review any education records relating to their child that
are collected, maintained, or used by the agency to
implement Part B of the Act. A parent, therefore, may
request to review any education records relating

child that have been sent to the State publlc b

insurance program.

If parents believe public agenciesg are )illing
Medicaid for services that their&&ld does not receive,
they should file a complalnt wi k)/State agency
responsible for the admlnlst of the State’s Medicaid

nt ‘;: *o jurisdiction over

di )fd fraud. However, if a parent

program. The Depart

complaints alleg%?ﬁ
believes that a p“uw agency has not provided his or her
child all req(§

services at no cost to the parents, this

could/(on£ 3 a denial of FAPE under the Act and these

4
r lations, and the parent could use IDEA’s dispute
resol on mechanisms to seek redress. These mechanisms

include mediation under §300.506, the due process complaint
procedures in §§300.507 through 300.516, or the State

complaint procedures in §$300.151 through 300.153. Note
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also that under the State complaint procedures in §§300.151
through 300.153, any organization or individual other than
the child’s parent, including one from another State, may
file a signed, written complaint alleging that a public
agency has violated a requirement of Part B of the Act«(;r

the Part B regulations. s

Changes: None. ,

Comment: A few commenters recommended @;bey
included in the consent language on th Med%}aid
application form used in most Sti!‘if The commenters
stated that like hospitals gnd ;;’K schools are
providers of Medicaid servic&a, do not need a separate

7
en‘;;/}equested that the written
w

consent form. One c

notice includeea{%. ing )6 parents that once in receipt of

¢

public benefits o’r‘s/

share such in ion with the Medicaid program is a

rance, the subsequent refusal to

A g
viola orm\e terms of eligibility and is in many States
c idere crlme

Discu on: The Department does not administer Medicaid or

other State public benefits or insurance programs and,
therefore, cannot dictate what States choose to include on

applications or how State programs choose to address
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parties that do not share required information with them.

Under new §300.154(d) (2) (iv), 1if parents refuse to consent
to release personally identifiable information to a public
benefits or insurance program for billing purposes under 34

CFR 99.30 and §300.622, the public agency may not acceé&

the child’s or parents public benefits or insuran to %
for those services, and the child with a disabili ust
continue to receive all special educati nd.re abgg

services necessary for the provision o FAP%)at no cost to

the parents. A\

Changes: None. y
L y

Comment: A few commenters a d e Department to clarify
whether the proposed ‘;;}éns apply to the use of
private 1nsuranci:fg, ay f06r services to children with
disabilities. One enter expressed concern that under
the proposed tlons, a family’s right to privacy is

<
llnkextaﬁs\tonomlc status. Other commenters expressed
c ern that the regulations establish a dual standard for
conse ased on whether the child or parent is enrolled in
a private insurance program or a public benefits or

insurance program.
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Discussion: Final §300.154(d) (2) (iv)-(v) applies only to

public benefits and insurance programs and does not apply
to private insurance programs. The requirements for
children with disabilities covered by private insurance are
found in §300.154(e). For services required to provi@i
FAPE to an eligible child under Part B of the Act, Ti}
agency may access the parents’ private 1nsurancee S
only i1f the parents provide consent con w thjgéoo 9.
Each time the public agency proposes t acc%}s the parents’
private insurance, the agency mué!\aptain parental consent

and inform the parents that the ‘Q)ﬁal to permit the

public agency to access thei te 1nsurance does not
relieve the public a ncy‘ET lts responsibility to ensure
that all requlrecfge, 1ce§ “are provided at no cost to the

parents.

We dlsagQ}th the comments that the proposed

e
regulﬁ(}aﬁguihw'a dual standard based on economic status

a enrolim nt in private versus public insurance. The Act
place o financial obligations on private insurers;
however, section 612 (a) (12) of the Act places financial
obligations on non-educational public agencies by requiring

States to identify or have a method of defining the
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financial responsibility of non-educational public
agencies, including the State Medicaid agency and other
public insurers of children with disabilities, for services
provided by the LEA that are necessary to provide FAPE to
children with disabilities. No similar statutory provi%ion
exists regarding the use of private insurance. I As
addition, section 612(a) (12) of the Act require the
financial responsibility of those non-e tiena pdglic
agencies, including the State Medicaid genﬁ) and other
public insurers of children with&&abilities, must
precede the financial respogsib' 3)‘1’ an LEA or the State

agency responsible for develé!‘p he child’s IEP. This

SO ‘;;ulres non-educational public

N

statutory provision

agencies, such ai:g ate,Medicaid agency, to fulfill their
/

obligations or ré%p‘;;' ilities under State or Federal law
to pay for se‘E;c provided by LEAs required under Part B,
uf\:i'
if pgﬁﬁi d nder the public benefits or insurance
<

P ram. 3 To the extent that the final regulations treat
peopl o have public and private insurance differently,
the regulations merely reflect the operation of the Act.

These final regulations are consistent with the Act

and strengthen the privacy and confidentiality protections
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afforded to parents and children enrolled in public
benefits or insurance programs who are eligible to receive
special education and related services under Part B of the
Act. For example, new §300.154(d) (2) (iv) (A) requires a
public agency to obtain the parental consent required d_(l
§300.622 and 34 CFR 99.30 before the agency acces ‘E>
child’s or parent’s public benefits or 1nsuranc©
first time. Additionally, final §300.1

provides that this consent must speci tha%)the parent
understands and agrees that the ﬁﬂ‘i?c agency may access a
child’s or parent’s public bene ‘atfinsurance to pay for

services under part 300. Fuf!i‘ in accordance with final

uGc)agency must provide the
g

§300.154 (d) (2) (v), t
child’s parents wsfg rit)én notification consistent with
§300.503( prior’ obtaining parental consent to access a
child’s or paxgx public benefits or insurance for the

g
flrst/(lm[\publlc agency must also provide this written

ificatio annually thereafter. This written
noti tion must inform the child’s parents in language

understandable to the general public and in the parent’s

native language or other mode of communication used by the
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parent, unless it is clearly not feasible to do so, of the
following:

(a) A statement of the parental consent provisions in
§300.154 (d) (2) (iv) (A) - (B) .

(b) A statement of the “no cost” provisions unde&
§300.154 (d) (2) (1) - (iidi) .

(c) A statement that parents have the ri 7@
CFR part 99 and part 300 to withdraw th se t ’%
disclosure of their child’s personall 'denE)fiable
information to the agency responé&‘&? for the
administration of the State S fD\éneflts or insurance
program (e.g., Medicaid) at

(d) A statemen tha‘:;/lhdrawal of consent or refusal
to provide conseqf er 34 CFR part 99 and part 300 to
disclosure of per’s%l/ y identifiable information to the
agency respon for the administration of the State’s

k-

publlg(peﬁégshb'or insurance program (e.g., Medicaid) does
n relieye the public agency of its responsibility to
ensur at all required services are provided at no cost
to the parents.

We believe these parental consent and written

notification requirements will strengthen the protections
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afforded to parents and children enrolled in public
benefits or insurance programs by specifically including
the parent’s right to withdraw their consent under 34 CFR
part 99 and part 300 at any time.

If a parent chooses to withdraw this consent, the(
= chf%s

insurance program (e.g., Medicaid) to p o s;>vi5gs

public agency responsible for providing FAPE to t

with a disability may no longer bill the public ‘D

required under part 300 and must ensu tha%)the child

receives all required services néﬁ‘iéary to receive FAPE at

no cost to the parents. y
o Y
Changes: None. \
a
7
S t@h that the proposed

NP
s)’the protections of FERPA and

Comment: One commen

[}

regulations woul%:ﬁl

violate the Health surance Portability and Accountability

Act of 1996 P . The commenter also asserted that the
[‘:

propo;ég ions would violate the Equal Protection

C se be ause individuals without disabilities are not

spen down their Medicaid resources and that the notice

provision would violate due process.

Discussion: HIPAA is administered by the U.S. Department

of Health and Human Services and not by the Department of
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Education. HIPAA excludes from its definition of
“protected health information” individually identifiable
health information contained in education records covered
by FERPA and records described under FERPA’s medical
treatment records provision (34 CFR 99.3, defining «(
“education records”). See 45 CFR 160.103. Thus, {g.£ m
“protected health information” in the HIPAA Priva
regulations does not cover records prot d RﬁK} The
reason for this exception is that Con ss,‘ﬂhrough FERPA,
specifically addressed how educaﬂ!‘a‘records and student
treatment records should be.pro %3?’

FERPA provides ample pré!‘s, ns for these records,

7
P l;} agencies to obtain prior
B

which include requiri

Q

consent from parisfg efo)é a child’s personally
/
identifiable info’rf‘i/ n is disclosed to the agency

responsible f t administration of the State’s public

R g
benefids [i\,tlrance program (e.g., Medicaid) for billing

b
2 oses. here is no exception under FERPA or under these
final gulations that would permit the nonconsensual

disclosure of personally identifiable information in
education records to a public benefits or insurance program

(e.g., Medicaid) for billing purposes. Likewise, the
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IDEA’s confidentiality of information provisions in section
617 (c) of the Act and §300.622 also require parental
consent before personally identifiable information can be
disclosed to a State’s public benefits or insurance program
for billing purposes (e.g., Medicaid). Therefore, nothﬁng
in these final regulations violates or is in any
inconsistent with either HIPAA or FERPA. 1In fa e
final regulations support FERPA in that y ke iré’
written notification to inform parents of c%)tain
protections under FERPA. A\

Further, neither the pgopo ia?'final regulations
violate the U.S. Constitutioﬂ"bJ al Protection Clause.

7
el‘:zp)ensure that children,
.

On the contrary, the
regardless of diisﬁ; Lty )tatus, have equal access to

education. The fé ions facilitate access to FAPE by

removing the g}ement in current regulations for a
gf‘;

publ;g(g obtain consent from the parent each time

a ss to publlc benefits or insurance is sought, while

conti ng to require that the parental consent required by

FERPA and section 617 (c) of the IDEA prior to disclosure of

personally identifiable information for billing purposes to

a State’s public benefits or insurance program, nNow
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described in final §300.154(d) (2) (iv) (A), be obtained
before a public agency can access a child’s or parent’s
public benefits or insurance for the first time.

These final regulations also require that, in
accordance with new §$300.154(d) (2) (iv) (B), the consent- (nust
specify that the parent understands and agrees th ‘E>
public agency may access the child’s or parent’@
benefits or insurance to pay for servic ar€73oo
Additionally, an important new protection ii)provided to
parents through the written notif&‘efion provision in new
§300.154 (d) (2) (v), which mu;t b ggkﬁed to the child’s
parents prior to accessing tN¢ d’s or parent’s public

7
benefits or insuranc for‘EEg)first time and annually
\
= ¢

thereafter. ) ),
4 }

As in the pa’sy ese final regulations will continue
to require, ified in §300.154(d) (2) (i) through

2)(1{ t the children of parents who consent to
S e their chlldren's personally identifiable information
with tate's public benefits or insurance program (e.g.,
Medicaid) for billing purposes continue to receive all

required services under this part at no cost.
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Finally, we do not agree with the commenter's
assertion that the notice would deny due process. Rather,
the written notification required in new §300.154(d) (2) (v)
would enhance due process protections for parents by
providing them crucial information about when publlc ¢
agencies seek to access their or their child's pub
benefits or insurance.

Changes: None.

Comment: One commenter requested“i?rification on the

example provided in the NPR% di ;!’@'“Tommy” and asked
whether a related services p i is required to attend
<
)
the IEP Team meeting en he’team discusses the related
;\w-
service. e 4

/ )

( }/
Discussion: The 'IV oes not expressly require that
related servi rsonnel attend IEP Team meetings.

L Q

Howevp(‘ ild with a disability has an identified
n for related service, it would be appropriate for the
relat services provider to attend the meeting.
Additionally, if the public agency designates the related
services provider as a required IEP Team member, the public

agency must ensure that the individual attends the child’s
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IEP Team meeting, unless the excusal provisions in
§300.321 (e) are met.
Changes: None.

Executive Orders 12866 and 13563

Regulatory Impact Analysis ¢(

Under Executive Order 12866, the Secretary m

A\Y

determine whether this regulatory action is “si ant”
and, therefore, subject to the requirem the b4
Executive order and subject to review th%)Office of
Management and Budget (OMB). Seeﬁ\n 3( of Executive
Order 12866 defines a 31gn1f1 }ﬁlatory action” as an
action likely to result in a hat may—

(1) Have an anntial G/}t on the economy of $100
million or more, G? vergeély affect a sector of the
economy, productf%ﬂsgrcompetition, jobs, the environment,

public health fety, or State, local, or tribal

W
gover;(emf\tommunltles in a material way (also referred

\

t s an Ye onomlcally significant” rule);
Create serious inconsistency or otherwise

interfere with an action taken or planned by another

agency;
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(3) Materially alter the budgetary impacts of
entitlement grants, user fees, or loan programs or the
rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of
legal mandates, the President’s priorities, or the ¢(
principles stated in the Executive order. As

This regulatory action is a significant re ry
action subject to review by OMB under s i o 3 ( )(@( of
Executive Order 12866 because this action ii)economically
significant. A\

We have also reviewed ;hes gulations under
Executive Order 13563, whichﬂi‘P/ ments and explicitly
reaffirms the princi es,‘!Z;*c%ures, and definitions

L
governing regula?ﬁ? eview established in Executive Order
12866. To the eXtéSi/ ermitted by law, Executive Order

13563 requires. th an agency--

A g
)() ‘é&e or adopt regulations only upon a reasoned

4
d rminatidn that their benefits justify their costs
(reco zing that some benefits and costs are difficult to

quantify);
(2) Tailor their regulations to impose the least

burden on society, consistent with obtaining regulatory
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objectives and taking into account--among other things and
to the extent practicable--the costs of cumulative
regulations;

(3) In choosing among alternative regulatory
approaches, select those approaches that maximize net ¢(
benefits (including potential economic, environme és
public health and safety, and other advantageS'Q
distributive impacts; and equity); Y

(4) To the extent feasible, specify p%)formance
objectives, rather than the beha@&‘i‘or manner of
compliance a regulated entigy %gbﬁt; and

(5) Identify and assesé\‘y able alternatives to

4
. . . ) . . .
direct regulation, i1n¢luding }conomlc incentives—such as
-

user fees or marjsf e perfmits—to encourage the desired
(
behavior, or provﬁd,’} formation that enables the public to
make choices.
N e
ec iv,, rder 13563 also requires an agency “to use
4

t best available techniques to quantify anticipated
prese and future benefits and costs as accurately as
possible.” The Office of Information and Regulatory

Affairs of OMB has emphasized that these techniques may

include “identifying changing future compliance costs that
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might result from technological innovation or anticipated
behavioral changes.”

We are issuing these regulations only on a reasoned
determination that their benefits Jjustify their costs. 1In
choosing among alternative regulatory approaches, we «(

selected those approaches that maximize net benefi

Based on the analysis that follows, the Departme lieves
that these regulations are consistent wi t ;}inagﬁles
in Executive Order 13563. )

We also have determined thaﬂ~‘§?s regulatory action
would not unduly interfere w1t t\'local and tribal
governments in the exerc1se r governmental
functions.

Potential Costs fﬁ

The follow1ng n analysis of the costs and benefits
of the 51gn1f changes reflected in these final

g

regul;(10£\h conducting this analysis, the Department
e ined th extent the changes made by these regulations
add t r reduce the costs to States, LEAs, and others, as
compared to the costs of implementing the current Part B
program regulations. Based on the following analysis, the

Secretary has concluded that the changes reflected in the
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final regulations will not impose significant costs on
States, LEAs, and others.

Costs and Benefits

Current Section 300.154 (d)

Under current regulations, public agencies are ¢(
required to obtain parental consent, consistent wi &
§300.9, each time access to a child's or parent lic
benefits or insurance is sought to pay sexvi esy
identified in the child's IEP. This h me%;t that written
parental consent to access publid“ﬁéefits or insurance
must be obtained for a specgfie pe of service (e.g.,

physical therapy, speech theﬁ.ﬁy and amount of services
7

)
f lhe type, amount, or cost of
r

(frequency or durati
service changes, Gﬁg ubl®¢ agency must obtain new parental
consent covering ‘t change in services to be charged to
the child's o nts' public benefits or insurance.

A
New §&O {&’ (iv) and (v)

The fi al regulations eliminate the requirement to

obtai onsent every time that the type or amount of
service changes, or the amount charged for services
changes. 1Instead, the final regulations require public

agencies to obtain an initial, one-time consent from
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parents before the agency seeks to access a child’s or
parent’s public benefits or insurance (e.g., Medicaid).
This consent must meet the parental consent requirements
under 34 CFR part 99 and §300.622 and must specify that the

parent understands and agrees that the public agency ma&

access the child’s or parent’s public benefits or insu ce
to pay for services provided under part 300. Thi itten
consent is consistent with the consent ently re&ﬁired

under §300.9(b), which specifies that e p%)ent
understands and agrees to the cafS‘in out of the activity

for which his or her consent i (bg‘/and the records to

be released and to whom. Ho consent under current

§300.154 (d) (2) (iv) ( wou‘grnx longer be valid if the
N
public agency seisg, ac)éss public benefits or insurance
for a different t’y&g amount of services for a specified
period of tim
N

;@g‘ nal) egulations also require public agencies to
S ifically inform parents of their rights and protections
under e Act by providing written notification prior to
obtaining consent to access public benefits or insurance

for the first time. This written notification also must be

provided to the child’s parents annually thereafter. Thus,
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a public agency would be able to access a child’s or
parent’s public benefits or insurance program to provide or
pay for services required under Part B of the Act without
obtaining parental consent each time it seeks access,
provided that (1) the agency has complied with the pare(utal
consent requirements under FERPA and part 300, as sc ed
in final §300.154(d) (2) (iv) (A), before personal
identifiable information is released to tate’ Méﬁicaid
agency or other public insurance prog foa)billing
purposes and (2) before seeking ﬂQNEFcess a child’s or
parent’s public benefits or‘ins ;g’ﬁrogram for the first
time to provide or pay for sé.‘} required under Part B.
<
)
This written notific io* also must be provided
g
annually thereafis?,, Theg€ changes allow public agencies
to save the costs s%ted with obtaining written consent
from parents ime access to their or their child’s
eiv

publ;g(p fi or insurance is sought. We estimate that
t changes to final §300.154(d) (2) (iv) will result in net
cost ings and provide an economic benefit to LEAs in

many States.

Savings from reduction in current requirements
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Although we do not have data on the number of children
who participate in both IDEA Part B and public benefits or
insurance programs, a Congressional Research Service (CRS)
report indicates that at least 25 percent of children
receiving services under Part B of IDEA are eligible fér

Medicaid services (including children who are elié le %r

but not enrolled in Medicaid).1 For this analfsi

d;t S ge rved

under the Part B program are also enrolled %; public

assume that 20-30 percent of the 6,558, S

benefits or insurance programs fd&\ﬁ‘total of 1,311,600 to
1,967,400 children. While ;ome 3'\6 not currently use
public benefits or insuranceANi for services that are
7
eligible for reimbur enc:rw‘ do not know the number of
e
eligible studenti:ﬁ@ are,énrolled in these LEAs.
/
Accordingly, thig’a‘ig,sis assumes that all LEAs seek to
use public be\é% or insurance for all students who are
W oud
serveg(p r B t B and are eligible for public benefits or
4
i rance As a result, our analysis likely overestimates

the n er of students for which LEAs currently need

parental consent to access public benefits or insurance.

1 U.s. Congressional Research Service. Individuals with Disabilities
Education Act (IDEA) and Medicaid (RL31722; Jan. 31, 2003), by Richard
Apling and Elicia Herz.
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Costs of Current Requirements

Under the current regulations, we assume that LEAs
need to obtain consent 1.2 times per year for each eligible
student for a total of 1,573,920 to 2,360,880 consent
requests per year. If we assume that the consent formﬁ(are
no more than 4 pages long and that it takes appro ate
5-10 minutes to draft and print these forms for@
consent request (forms must be tailored s eCJElC
services and duration of services as s cif%}d in the
child's IEP), we estimate that tHQ\E?st of complying with
the current regulations is $4 gg’fo $12,618,904
annually based on the natlon age hourly compensation
of $30.87. This estimat (:::$ased on the median hourly
wage for an insuisﬁ claims and policy processing clerk of

$20.19, as report’ew the National Compensation Survey,

December 2009-January 2011
R g

(WwWw . sqggs /ocs/sp/nctbl479.pdf), and the average cost
§V
t mployers for benefits to State and local government

emplo s of 34.6 percent of total hourly compensation

(Table A, www.bls.gov/news.release/ecec.nr0.htm).

In most cases (50-75 percent), we assume that although

not required in the regulations, public agencies seek to
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obtain parental consent during a child's IEP Team meeting
(either at the annual meeting or following a change in the
IEP). We assume that IEP Team meetings typically include
four participants (the child’s special education teacher
or, where appropriate, related services provider; the «(
child’s regular education teacher; a public agenc
representative; and one parent). Assuming it t n
average of three minutes to obtain a re se,re ar&!ﬁg
parental consent, the additional estimated %;st under the

current regulations of obtaininga(esponse during an IEP

Team meeting would be $7,75£,31 13?7,447,198 annually,
based on the average hourly é“g ation of the
a
7
participating teache an spiool or public agency
iz

representative oi:Bg een)$59.82 and $69.95 and the
opportunity cost 't*l} parent, which was calculated using
the Federal mi ’)nvmge. The median wages of

af‘:
partlgép cluding the parent, were obtained from the
National ompensatlon Survey, December 2009-January 2011

(Www . .gov/ncs/ocs/sp/nctbl1479.pdf) and 34.6 percent of

total hourly compensation was used as the average cost to
employers for benefits to State and local government

employees (Table A, www.bls.gov/news.release/ecec.nr0.htm)
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In the 25 to 50 percent of cases where a response is
not obtained during an IEP Team meeting (or the agency and
parents agree to make a change in the IEP without convening
an IEP Team meeting as permitted under the Act and
regulations), we assume that public agencies mail forms(

directly to parents to be completed and returned iﬁ%Br
s. Of

additional administrative, postage, and materia

the parents who receive consent forms s an}il,’we

estimate that only 30-50 percent of these r%}ipients will

respond to any particular letter&@uest, with a maximum of

3 letters sent to any partigula J;)(C for a total of

688,590 to 2,585,164 letters‘!ﬁpJ We estimate that the

cost of mailing consent f mg)i%cludes $0.45 for postage,
=

$0.10 for an envissg an)’$0.20 to duplicate or print each

4-page form. Eadh:§$3 ent form returned by parents

requires retu(&tage of $0.45 and $0.10 for an envelope.

A g
We es}(ma{t/ e combined postage and materials costs are
A
S ,109 %07$2,129,337.2 If, based on the national average

hourl ompensation for a secretary or administrative

assistant of $27.14, it takes approximately 10-15 minutes

2 Amounts shown are the additional postage and material costs of sending

forms via mail; the cost of the first form copy is not included.
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of administrative time for each letter sent to track the
addresses of parents who have not provided a response, mail
forms to parents, and process responses, and if, based on
the Federal minimum wage, it takes an additional 5 minutes
for the opportunity cost to parents to respond to a cod&ent
request, we estimate that the additional cost of 1%3
by public agencies and parents is $3,322,734 tob
$18,008,896. The estimated cost of admi tl e é!ﬁe was
based on the median hourly wage of a s ret%)y or
administrative assistant of $l7.ﬂ\as reported in the,
National Compensation Survez, D 5&”2009—January 2011

(www.bls.gov/ncs/ocs/sp/nctb 9.pdf), and 34.6 percent of

7

7
total hourly compensation ag)used as the average cost to
o

employers for be Ei to8tate and local government
4 7

employees (Table A;Qwww.bls.gov/news.release/ecec.nr0.htm).

Based on thes imates, eliminating the parental consent

N g
requlzuéme[\turrent §300.154(d) (2) (iv) (A) will result in
g S savin s of $16,067,846 to $50,204,335 annually.

Costs additional requirements

The final regulations in §300.154(d) (2) (iv) permit
public agencies to access a child's or parent's public

benefits or insurance i1f the public agency obtains written,
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parental consent and provides written notification to the

child’s parents prior to accessing the child’s or parents’

public benefits or insurance for the first time and

provides written notification to parents annually

thereafter to inform them of their rights and protectidhs

under the Act. The written consent must (a) meet .E>
nd

requirements of 34 CFR 99.30 and §300.622; a ecify

that the parent understands and agrees ubﬂ!c
agency may access the parent’s or child’s pﬁyllc benefits
or insurance to pay for services &Qer part 300.

We believe that 1n1t1ally {D\(’)uld be no additional

cost to comply with the revi sent requirements in the

final regulations fo stu‘;;p} already enrolled in Medicaid
B

and for whom parisfg ave)élready provided consent under 34

CFR 99.30 and §30’O¥2/ and that consent meets the

requirements current $300.154(d) (2) (iv) (A). However, at
R g

the t)'ﬁe As\,bnsent is no longer valid because of a

c ge inythe type amount or cost of services, the public

agenc ust obtain parental consent to seek further access

to the child’s or parent’s public benefits or insurance to

provide or pay for services under part 300. This consent

must specify that the parent understands and agrees that
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the public agency may access the child’s or parent’s public
benefits or insurance to pay for services under part 300.
We estimate that the costs of obtaining written consent
will be the same costs incurred under current IDEA
requirements for obtaining consent each time the public‘
agency seeks to access a public benefits or publi
insurance program. i

Of the 1,311,600 to 1,967,400 chil Qgtinzte to
be enrolled in Medicaid, we do not know how )any in any one
year are children for whom the pdﬁ‘iF agency is seeking to
access a public benefits or‘ins é%’@rogram for the first

time. However, we estimate A~‘ poses of these final
4

7
ar‘:;9§ghly 100,237 to 150,355 such
N

a)‘bf 1,211,363 to 1,817,045

regulations that the

children, 3 leav1r€.a

children for whont 8/

one-time cons en there is a change in services. We

gency would be required to obtain a

g
esting(@,‘£;tlr e cost of obtaining this one-time consent
y’
u r theyfinal regulations would be $12,366,571 to

$38, ,632. This assumes that LEAs would incur costs in

obtaining the required consent in IEP Team meetings and in

> Our estimate of the number of children for whom the agency would be
seeking to access public benefits or insurance for the first time is
based on an estimate of the number of newly identified children under
IDEA using IDEA child count data for the period 2004-2010.
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mailing the consent forms to parents from whom they were
not able to obtain consent in such meetings.

For the remaining children for whom the public agency
is seeking to access public benefits or insurance for the
first time, there would be a minimal cost associated w«i(th
obtaining the consent required under new As
§300.154 (d) (2) (1iv) (B) because LEAs could meet thi
requirement by presenting parents with difie FERPA and
IDEA consent form (which they should a ead%)have in place

for the release of the child’s péS‘E?ally identifiable

information to the public benef gz,ﬁnsurance program for
billing purposes), or by preA‘i parents with a separate
consent form that megfs t rlquirements in new

He same time the agency is

§300.154 ( \iﬂ

seeking the conse’hs&;red under 34 CFR part 99 and

§300.622.

th_fgksrhe specific format and content may vary by
S e, weje E;mate that it will take no more than 10 hours
per S e to draft a consent form that complies with these
requirements. Although the parental consent requirement

generally rests with LEAs, we assume States will choose to

create a standard consent form in order to increase
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efficiency and address any applicable State laws. We
estimate that the cost per State of drafting this document
will be no more than $590, for a national cost of
approximately $35,000 based on the national average hourly
compensation for lawyers employed by State or local ¢(
governments of $38.46, as reported in the Nationa
Compensation Survey, December 2009-January 2011
(http://www.bls.gov/ncs/ocs/sp/nctbl479,{%&3 and the

average cost to employers for benefits&o St}te and local

government employees of 34.6 perdg~ﬁ‘of total hourly

compensation (Table A, "
o y
www.bls.gov/news.release/ece r tm) .
7

We further esti

)
te at)it would take approximately
L

inistfative assistant in each of the

30 minutes for arcgt
/

16,330 LEAs to ob’tw

use in that LEA. he total cost of preparing new FERPA and

nd modify the State’s model form for

R g
IDEA ns,ﬁ\,ﬁms would therefore be $222,000, based on
t nationa r;verage hourly compensation of $27.14. The
estim d cost of compensation was based on the median
hourly wage of a secretary or administrative assistant of

$17.75, as reported in the National Compensation Survey,

December 2009-January 2011
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(www.bls.gov/ncs/ocs/sp/nctbl479.pdf), and the average cost

to employers for benefits to State and local government
employees of 34.6 percent of total hourly compensation

(Table A, www.bls.gov/news.release/ecec.nr0.htm). The

number of LEAs 1s taken from the National Center for ¢(
Education Statistics Schools and Staffing Survey, Pub
School District Data File,” 2007-08. i

The total cost of drafting FERPA a DQQDS(%JC
forms, including drafting the State model f%)m and
customizing it for use in each LB’\will be at most a one-
time cost of an estimated $357, "

Final §300.154(d) (2 ies that written

1l< *arents consistent with

a)étatement of the parental consent

notifications to the

§300.503 ( lnche% )

provisions in $§300%454 (d) (2) (iv) (A)-(B); (b) a statement of

the “no cost” iprovisions in §300.154(d) (2) (i)-(d) (2) (iii);
a&ta{ that the parents have the right under 34

C part 99 and part 300 to withdraw at any time their

conse to disclosure of their child’s personally

identifiable information; and (d) a statement that the

withdrawal of consent or refusal to provide consent under

34 CFR part 99 and part 300 to disclose personally
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identifiable information does not relieve the public agency
of its responsibility to ensure that all required services
are provided at no cost to the parents.

We do not expect the requirement for written
notification to result in significant costs. While thé
written notification must be provided to the chil ’As
parents before the public agency may access the
parent’s public benefits or insurance £ h&, first time to
pay for services under Part 300 and an all%)thereafter,
the timing of the written notifid!‘i?n is otherwise left to
the discretion of public agsnci ‘!’(many instances,
public agencies will have anA!EP, unity to provide this
written notification eit‘éE/*y)mail or in person, in

=
conjunction with GE}} regdired documentation or activities
and will incur on’l&l} additional cost of photocopying the
written notification.

g
th‘f;h’, e specific format and content may vary by

4
S e, weyestimate that it will take no more than 10 hours
per S e to draft a written document that complies with

these requirements and that the document will not exceed 4
pages in length. Although the written notification

requirement generally rests with LEAs, we assume States
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will choose to create a standard notification in order to
increase efficiency and address any applicable State laws.
We estimate that the cost per State of drafting this
document will be no more than $590, for a national cost of
approximately $35,000 based on the national average hod&ly
compensation for lawyers employed by State or loc '§>
governments of $38.46, as reported in the Natlo@

Compensation Survey, December 2009-Janu

(http://www.bls.gov/ncs/ocs/sp/nctbl4’ pdf%) and the

average cost to employers for bed@‘iFs to State and local

government employees of 34. 6 P @1)‘1' total hourly

compensation (Table A,

www.bls.gov/news.rel

Assuming al¥:!,, 30 TEAs need to prepare written
(
notifications and V it would take approximately 30

minutes for a inistrative assistant to obtain and

N g
modlf)(thrxe s standard notification for use in that

ec nrO.htm)-
-

L the otal cost of preparing written notifications will
be $2227000, based on the national average hourly
compensation of $27.14. The estimated cost of compensation
was based on the median hourly wage of a secretary or

administrative assistant of $17.75, as reported in the,
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National Compensation Survey, December 2009-January 2011

(www.bls.gov/ncs/ocs/sp/nctbl479.pdf), and the average cost

to employers for benefits to State and local government
employees of 34.6 percent of total hourly compensation

(Table A, www.bls.gov/news.release/ecec.nr0O.htm). The- (

Py

number of LEAs is taken from the National Center

Education Statistics Schools and Staffing Surve

School District Data File,” 2007-08. rl teﬂ’y
notification is assumed to be no more an %)pages long,
then the cost of photocopying thf&~e?cument for the

estimated 1,311,600 to 1,967, 40@\%@1 who participate

in both Part B and a public S Or 1lnsurance program

S26‘:§Qb to $394,000 annually.

e

will be approximatel

In some ins‘fﬁ

> p)blic agencies will be unable to
provide the writte V ification in conjunction with other
mailings or J_Gxon and will need to provide that written
notifi an& mail separately. We assume that sending
ten not flcatlons by mail separately will be necessary
for o alf of the eligible children and that the cost of

each written notification would be $0.55.° The resulting

*The additional cost of mailing a notification includes $0.45 in
postage, and $0.10 for an envelope.
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additional cost of mailing these notifications will be an
estimated $361,000 to $541,000. The total cost of the
written annual notification requirement, including drafting
the State model notification, customizing it for use in
each LEA, and either copying it for distribution at the( IEP

Team meeting or mailing it to parents, will be an ti ed

$881,000 to $1,192,000 in the first year and $6
$935,000 annually thereafter. ) Y
After accounting for additional p ent%) consent and

written notification costs resulﬂ&‘ﬁ‘from the final
regulations, the net savingg wi e\§,563,275 to
$10,115,702 in the first yeaNl/ 15,443,846 to
$49,269,335 annually er‘;;;}ri assuming the costs

L
associated with is% in )parental consent for children for
whom the agency i's‘; ady accessing public benefits or
insurance occ in year one.

uf&"
Paperyé; ion Act of 1995

erwork Reduction Act of 1995 does not require

you t espond to a collection of information unless it
displays a valid OMB control number. We display the valid
OMB control numbers assigned to the collection of

information in these final regulations at the end of the
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affected section of the regulations.

These final regulations include one information
collection requirement associated with the following
provisions: §300.154(d) (2) (iv)-(v) .

A description of these provisions is given below w&th
an estimate of the annual recordkeeping burden. f%&?
in the estimate is the time for reviewing instr s,
searching existing data sources, gatheri a m inggining
the data needed, and completing and re 'ewiz) each
collection of information. A\

Collection of Informatgon: ;!’(and Local

Educational Agency Record Keé!‘P Notification, and
a

7
Reporting Requiremen un }art B of the Individuals with

r
‘-i
Disabilities Eduisfg Ac)’(Information Collection 1820-
/
0600) . The affedﬁé‘,; ction of the regulations for this
information cc@e}ion is final §300.154(d) (2) (iv)—-(v) .
L g
The Ag(\‘ ui!}g SEAs and LEAs to gather, maintain, report,
4

a discleseé various information and data, but the Act does
not r ire this information and data to be submitted to
the Department.

The final regulations in §300.154(d) (2) (iv)-(v) permit

public agencies to access a child's or parent's public
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benefits or insurance 1f the public agency provides written
notification to the child’s parents of their protections
under the Act, obtains written consent prior to accessing
the child’s or parents’ public benefits or insurance for
the first time, and provides annual written notificatid& to

parents thereafter.

Each LEA must obtain written parental conseé ter
providing the written notification to p t :>ssdﬁing
that each SEA will develop a model consgent E)rm that its
LEAs can use, and that it will taﬂ\an average of about 10

hours to draft the consent form(b\éh of the 60 grantees

funded under Part B of IDEA imate a total burden of
600 hours for SEAs t dev‘::p)a model consent form.

We further isf te PHat as an uppermost bound it will
take an additiona’ly 5 hours for LEA staff to obtain and
modify an exi model consent form, based on not more
than ;Q‘mﬂgat for each of the 16,330 LEAs. However, we
N d expect that most LEAs will simply use the model
conse form provided by their SEA. Therefore, we estimate

the burden for the first year of implementation of this

consent requirement to be not more than 8,765 hours.
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Additionally, each LEA must provide a written
notification to parents prior to accessing a child’s or
parents’ public benefits or insurance for the first time
and annually thereafter. Assuming that each SEA will
develop a model written notification that its LEAs can«(,lse
and assuming that it will take an average of abou {§11 rs
to draft the written document for each of the 6 tees
funded under Part B of IDEA, we estimat total uﬁgén of
600 hours for SEAs to develop a model tif%}ation.

We further estimate that as A\uppermost bound it will
take an additional 8,165 hours ;Ek/staff to obtain and
modify an existing model not n, based on not more
than 30 minutes for ch G/tile 16,330 LEAs. However, we

B
would expect thai:ﬁg L )é will simply use the model
notification provﬁd‘sb,y their SEA. Therefore, we estimate
the burden fo ’; first year of implementation of this
notifi an\gulrement to be not more than 8,765 hours.

Withyt e addition of the burden to SEAs and LEAs
assoc ed with final §300.154(d) (2) (iv)-(v), the total
annual record keeping and notification burden for this

collection of information is estimated to be approximately
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490,181 hours for the 104,349 separate responses from SEAs
and LEAs.

Intergovernmental Review

This program is subject to Executive Order 12372 and
the regulations in 34 CFR part 79. One of the objectiﬁ%s
of the Executive order is to foster an intergover nta
partnership and a strengthened federalism. The tive
order relies on processes developed by eand lo&gi
governments for coordination and review of %)oposed Federal

financial assistance. A\

quegted comments on whether the

In the NPRMcr%
"4
proposed regulati’ov

uld require transmission of

information that y other agency or authority of the
ANyt
Uniteg(§~ egsﬁmhers or makes available.
4
Base n the response to the NPRM and on our review,

we ha determined that these final regulations do not
require transmission of information that any other agency
or authority of the United States gathers or makes

available.
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Accessible Format: Individuals with disabilities can

obtain this document in an accessible format (e.g.,
braille, large print, audiotape, or compact disc) on
request to the program contact person listed under FOR
FURTHER INFORMATION CONTACT. <(

Electronic Access to This Document: The official wersi

of this document is the document published in t era
Register. Free Internet access to the icial dié!bn of
the Federal Register and the Code of era%)Regulations is
available via the Federal Digital‘&stem at:
www.gpo.gov/fdsys. At thlS si (D an view this
document, as well as all oth ments of this Department
published in the Fedgral ‘;glkter, in text or Adobe
Portable Documeni:?g at }PDF). To use PDF you must have
Adobe Acrobat Red@és’/ ich is available free at the site.

You may &ccess documents of the Department

R g

publlﬁﬁgd‘{.~hbe Federal Register by using the article
S ch fe ture at: www.federalregister.gov. Specifically,
throu the advanced search feature at this site, you can
limit your search to documents published by the Department.

You may also view this document in text [or PDF] at

the following site: idea.ed.gov.
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(Catalog of Federal Domestic Assistance Number 84.181)
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List of Subjects

34 CFR Part 300

Administrative practice and procedure, Education of
individuals with disabilities, Elementary and secondary
education, Grant programs—education, Privacy, Private

schools, Reporting and recordkeeping requirements.

O

Arn an,
S

Vetary of Education.
. %

O

Dated:

O
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For the reasons discussed in the preamble, the
Secretary amends title 34 of the Code of Federal
Regulations as follows:

PART 300--ASSISTANCE TO STATES FOR THE EDUCATION OF
CHILDREN WITH DISABILITIES

1. The authority citation for part 300 con
read as follows:

Authority: 20 U.S.C. 1221e-3, 140 unless

otherwise noted.

2. Section 300.154 i% am d

a. Revising paragrath (iv)

b. Adding new ragrap (d) (2) (v) .

The revision a ad ion read as follows:
§300.154 Method erisuring services.
) *
(2)***

Prior to accessing a child’s or parent’s public
benefits or insurance for the first time, and after

providing notification to the child's parents consistent

&5



with §300.154(d) (2) (v), must obtain written, parental
consent that--

(A) Meets the requirements of §99.30 of this title
and §300.622, which consent must specify the personally
identifiable information that may be disclosed (e.g., ¢(
records or information about the services that ma e
provided to a particular child), the purpose of
disclosure (e.g., billing for services ripar 3@5), and
the agency to which the disclosure ma e m%}e (e.g., the

State’s public benefits or insurdaiﬁ‘program (e.qg.,

Medicaid)); and y
L y
(B) Specifies that the4!‘f understands and agrees
7

‘ )
that the public agen ma ac}ess the parent’s or child’s
N
public benefits » urance to pay for services under part
(

300. 'y

(v) Pri to accessing a child’s or parent’s public
Q. ot
benef;'(s~ i, rance for the first time, and annually
4
t eafter, ‘must provide written notification, consistent
with 0.503(c), to the child’s parents, that includes--
(A) A statement of the parental consent provisions in

§300.154 (d) (2) (iv) (A)—-(B);
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(B) A statement of the “no cost” provisions in
§300.154 (d) (2) (1) - (iidi);

(C) A statement that the parents have the right under
34 CFR part 99 and part 300 to withdraw their consent to
disclosure of their child’s personally identifiable
information to the agency responsible for the
administration of the State’s public benefits o rance
program (e.g., Medicaid) at any time; a

(D) A statement that the withdrawal of/consent or
refusal to provide consent under CFR part 99 and part

300 to disclose personally .iden%b e information to the

agency responsible for the a ration of the State’s

public benefits or i e program (e.g., Medicaid) does

ura
%ch of its responsibility to

not relieve the

ensure that all reguired services are provided at no cost
to the parento
* * *



